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ABSTRACT

The question of the moral or instrumental nature of law has undergone various
philosophical disputes between advocates of legal positivism and its detractors,
the last being between Matthew Kramer and Nigel Simmonds centering around
the idea of whether or not wicked rulers have prudential reasons to abide by the
rule of law. In this article, I review the basic arguments of this controversy and
also question its relevance when it comes to affirming or denying the moral
neutrality of law. However, the debate is interesting because it clearly
illustrates the way in which many advocates of legal positivism have faced the
problem of the moral dimension of law. I conclude by questioning many of
those assumptions and proposing a different perspective that requires us to
compare law with other methods of social control and not to do it exclusively
from the standpoint of rulers but also of the ruled.
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Reasons for Legality: The Moral Ideal of Legality
and Legal Positivism
Do Wicked Rulers Dream of Abiding
by the Rule of Law?

1. Introduction —2. The first act of the debate: Hart vs. FulleB—
The second act of the debate: Kramer vs. Simmorgld.The
debate on the reasons: legality as an incentivedioedience —
3.2.The moral dimension of legality4- A relevant debate? 4.1.
Debate on the reasons: empirically wealkd2. Debate on the
reasons: philosophically irrelevant4.3. The moral dimension of
legality revisited 4.4. Final remark.

1. Introduction

In the first pages of his bookn the Rule of LawBrian
Tamanaha reproduces various statements from kédyjcpabl
leaders in support of the rule of law: «we mustldw
system based on the rule of law and should notopin
hopes on any particular leader», «only a governntieaut
subjects itself to the rule of law has any morghtito
demand of its citizens obedience to the rule of»laand
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«now is the time to defend ourselves not with taakd
armed corps but by the rule of law». The surpridingg
about these statements is who made them: Hu Jintao,
General Secretary of the Chinese Communist Party an
President of the People’s Republic of China; Robert
Mugabe, President of Zimbabwe; and, finally, AbRalshid
Dostum, Afghan war lord.

In contrast to other values such as freedom, deaogcr
or market economy often reviled outside — and mstdof
the western political orbit, the rule of law apety create
universal consensus. This is particularly significdoecause
no other ideal, says Tamandh&as achieved the global
endorsement that the rule of law has. National and
international political leaders and authorities aod did
manifest their adherence to the rule of law, andenbas
shown express opposition to the ideals that it eti@so

It is difficult to know what would have happened do
ruler who had expressly positioned himself agatihstrule
of law or what would have been the reaction of his
colleagues to such eccentricity, for the simplesoeahat, as
far as | know, such an inappropriate remark hasbeen
uttered even by the most talkative tyrants. To find
something like that, we have to goaocademiawhere it is
not uncommon for scholars to claim what would be
considered scandalous in the political forum. Tisishe
case of Evgeny PaSukanis, Soviet jurist and legal
philosopher, who claimed that legality and commomare
incompatible since law is fundamental to the furtig of
capitalism and that its concepts, principles anungoare
expressions of bourgeois ideology. PaSukanis egatuved
that law would be dissolved with the introductioh tbe

1 TAMANAHA 2004,3.
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Communist sociefy The unfortunate fate of the socialist
lawyer® and the fact that the Soviet Union never endorsed
his doctrine as official permits us to think thaalh might
easily have been among the dictators and tyrardfetred

to and have competed with them in the intensityhisf
adherence to the rule of [Aw

Should we take as settled the problem posed by the
cited leaders’ statements arguing that they areotryies
or impostors anxious to give a patina of legitim&zyheir
regimes so hiding their crimes or is it possiblatitine rule
of law has a hidden face which makes it particylarl
interesting in the eyes of tyrants, despots, dicsatand
mass murderers?

That is the issue that underlies the subtitle ad§ th
work’: is there any reason why wicked rulers may want to
submit to the principles of the rule of law or, dme
contrary, are these principles incompatible withe th
interests and objectives that that kind of ruleosnmally
encourages? | will try to give an answer to thigsjion
and analyze its implications for the relationshigtvireen
law and morality.

2 pasukanis 1924, 44-49With regard to the relationship between

rule of law and communism, see alsRYSIER 1990, 654-657.

3 He was shot to death, a victim of Stalin’s purige937.

4 As a curiosity, that conclusion is confirmed whesading the
content of some of the official legal texts of th8SR at the time. For
example, Article 112 of what is known &alin's Constitutionthe
Constitution of the former USSR from 1936, stated tjadges are
independent and subject exclusively to the law».

5 Perhaps a not too original paraphrase of the ttlthe novel by
Philip K. Dick Do Androids Dream of Electric Sheephich provided
the inspiration for the screenplay of Ridley Scofesnous movie
Blade Runner
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The issue is not new and has already been sulgect t
philosophical treatment. What | am going to dastfy, is to
present the arguments put forward in the legalegbpphical
debate as to whether evil rulers have reasonside &ly the
rule of law. Secondly, | will discuss what has besid
about the importance of that fact for the moraletision of
legality. The whole debate has been mainly develope
two stages: the first starring Herbert L.A. Haridahon
Fuller and the second Matthew Kramer and Nigel
Simmonds. | will refer to both below.

Before that | will clarify what | understand by “eked
ruler” and by “rule of law”. | will also set out aaxplanation
of the types of reasons why those who rule may @i
so according to the rule of law. It will be a mere
approximation, general in its features, rather tagrecise
definition, but sufficient for the purpose of thi®rk.

Wicked rulers are defined as those who, either
governing in a capricious and arbitrary fashion or
consistently and mainly through general and stabkens,
show neither concern for the common good nor amg ki
of concern or even respect for their subjects, not
governing, even marginally, according to their rasgs.
Wicked rulers stand in clear contrast to rulers aof
constitutional-democratic regime, that is, a poitiregime
which proclaims submission of government to law,
outlaws the arbitrary exercise of power, ensuretigqal
participation of the people, and guarantees a motess
extensive catalogue of rights and freedoms of etz
which warrants a certain subordination of the eserof
political power to the common good understood way
necessarily connected with the citizens’ needsrasts
and aspirations.

Secondly, by rule of law | understand the stat¢hofgs
occurring when a legal order exists and operdtesjg, when
it is the case that the actions of its memberssalgect to
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guidance of rules that meet the following requireteethey
are rules with a certain degree of generality, ey mostly
public, prospective and not systematically retivact
understandable, possible to comply with, relatiwstgble and
non-contradictory and, most often, they are cossibt
applied, that is, that there is some congruencedast the
provisions of the rules and what is actually reggiiby the
authorities who enforce them. Rule of law is, tfenes the
situation that occurs when those requirementsaigfied in
a sufficient or satisfactory way. | will call thiset of
requirements “principles of legality” or, simplyletyality™. It
is common to differentiate among rule of law, rble law,
rule through law or Rule of Lalwbut | am not sure whether
these distinctions are real. In my opinion, legalds just
defined, does not merely refer to a very simplesifaffairs,
but to an ideal. | think there is no mark or thadhwhich
limits where the existence and operation of a legdér ends
and where the advanced refinements of the politt! of
the Rule of Law begin, and hence the rule of laesgoeyond
the minimal conditions implicit in some analystg&ws. The
existence of a legal order is a hugely dense palitdeal. It
requires the development of conditions which enthaiethe
rule of rulesis actually the case and which avoids, for
example, individuals’ conduct being directly deterad by
the will of someone else. It exceeds the mere fopmesence

®  The list of conditions of legality was formulatbyg FULLER 1964,

39. KRAMER 2004a, 63 and 2007, 101-109 also identifies these
conditions and the rule of law. Another importagiated approach is
that of Rz 2009, 214 and 2009, 225 f., who, however, dististges
between law and the rule of law as a set of commlitithat make law
able to guide the behavior of those at whom itisated.

7 See Rz 2009, 212; IRAMER 2007, 103 and 142;HYDNER 2004,

47; or @YLE 2007, 178.
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of coercive rules and, depending on the type oiesgcwill
require complex institutional arrangements and vefined
conditions — courts, hearings, evidence, trialgsoaable
application of the law, eft— ensuring that, in effect, the
members of that society are really subject to tdamce of
rules. The rule of law, therefore, includes elermehtat are
sometimes referred to as the Rule of Law, althotigioes
not equal, from my point of view, its more densearas as,
for example, those that consider some human rights
requirements of justice as its logical consequences
Finally, I will group in two categories the reasomisy
a ruler could decide to abide by the principlesegfality:
moral reasons and prudential reasoff$is distinction is
analogous with that between explanatory reasongiehw
specify what was the real cause or motives of astBt—
and justificatory reasons — aimed at making a right
reasonable decision —, that is, between explairdang
justifying. Moral reasons are a type of justificato
reason, which are grounded on the very same vahads
have just allowed us to define what a wicked ruger
Hence, rulers’prudential reasons relate mainly to self-
interest, i.e., the rulers’ reasons for making diecis to
the extent that they guarantee their continuitpfiice, a
greater effectiveness of their rule or which endhtm to
better achieve their own interests. Moral reasoos t
endorse legality point to the rulers’ commitmentthe
interests of others or their moral commitment te itheal
of the rule of law and its underlying values, tigtto the
rulers’ conviction about its justice.

8 Another similar view is \LDRON's (2011, 6) procedural

characteristics of the rule of law.
®  Again following a suggestion ofdamER 1999, 3, who, it appears,
in turn, was inspired by AkRT 1961, 203.
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2. The first act of the debate: Hart vs. Fuller

The subject this work deals with was already disedsin
the context of the well-known Hart-Fuller debate.bAef
reference to some aspects of that debate, in phntic
references to theelationshipof wicked rulers with legality
will serve to frame theoretically the details oEtlssue to
which | will refer later.

Fuller'® claimed that there is some incompatibility
between the principles of legality — the alreadyntimmed
eight conditions that make law possible, thaths, ihner or
internal morality of law — and those legal theorigsich
present the concept of law as a simple expresgitdmeowill
of rulers, which is imposed unconditionally fromptdo
bottom on the ruled. This conception is charadierisf
those who, like Hart, insisted on the separatidwéen law
and morals, that is, of legal positivists. To ithase the
differences between his own conception of law —ltbui
around the idea of morality — and the legal-positione,
Fuller' referred to the rise of national-socialism andisai
that had German jurists paid more attention to itireer
morality of law, it would have been possible foert to
resist Nazi law and correct its aberratibhsHe also
underlined that it would have been possible toawishout

10 FuLLER 1958, 659.

" FuLLER 1958, 660 f.

12 RyLLER suggested that the Nazis’ persistent violatioprafciples

of legality destroyed the conditions necessary day intelligible
invocation concerning the existence of a legal datpbey the laws.
In doing so, he asserts that the legal duty hasansén and thus no
contrast is possible with a conflicting moral oblign endowed with
greater binding force (AAN 2001, 68 f.). Therefore, he is postulating
a conceptual identification between law and iterinal morality.
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resorting to notions such agyher principlesor higher law
hence also marking his distance from the traditiosaural
law theory.

Hart™ in The Concept of Lawdid not pay too much
attention to Fuller’'s assertion, which he attrilute “one
critic of positivism”, without specifically mentiamg him by
name. Hart acknowledged that principles of legaétyd
requirements of justice are “closely related”, imsisted on
the separation between legal control and the desnafd
justice and quickly resolved the so-called necegssar
conceptual connection between law and (inner) rigral
insisting on its compatibility with “very great oqity”.

In the first edition ofThe Morality of Lawas a response
to that reference, Fullérdrew attention to the fact that Hart
had not offered any example of a ruler respondimehe
commission of enormous wickedness and who wadjeat t
same time, committed to the principles of legaliuller
seemed sure that Hart would not be able to offer an
examplé®. Probably that was the reason why Fuller did not
pay more attention to the topic and merely insisiadthe
idea of reciprocity between ruler and rdfednd added that

13 HaRT 1961, 206 f.

1 FULLER 1964, 154.

15 S0 WALDRON claims 1994, 263 f.

18 RyLLER 1964, 39-41 said that where the government rhiesigh
laws there exists some reciprocity between rulerrated. The origin
of this thesis is ®MEL 1923, 186 f., whom Fuller quotes, who
pointed out that a despot who threatens his subjegpunish them if
they do not act as required, also «himself wisbelet bound by the
decrees he issues» so remaining himself subordiadts own rules:
no matter how horrible the punishment may be, tlespdt is
committed not to impose a more severe one. That, whg
subordinate is entitled to claim that the punishmenuld not go
beyond the limits set out in the despot’s order.
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the principles of legality presuppose a conceptérthe
dignity of the human person as a «responsible agent
capable of understanding and following rules, and
answerable for his defaults» Fuller, however, was fairly
ambiguous when he came to show the genuinely moral
dimension of the internal morality of law: firstlgecause he
separatedthe internal or legal morality from the external
one when he insisted on the ethical neutrality loé t
former®, and, secondly, because he suggested that respect
for the principles of legality was a condition fdhe
effectiveness of law. Indeed, for Fuliér«some minimum
adherence to legal morality is essential for thactpeal
efficacy of law», and in being so internal moraligmained
linked with «the ways in which a system of ruleg fo
governing human conduct must be construed and
administered if it is to be efficacious and at Hzene time
remain what it purports to b& The well-known reference

to the case of the carpenter was not too illunmgatifor
Fulle®, the principles of legality are like the technigue
skills and tools that a carpenter should use iiMaats the
house he builds — whether it is a hangout for #seor an
orphans’ asylum — to remain standing, so fulfillimg
purpose. The simile suggests that principles dligghave

Y FRULLER 1964, 162.

18 For RILLER 1964, 153 «law's internal morality [...] is, ov@mwide
range of issues, indifferent toward the substantive of law and is
ready to serve a variety of such aims with equiadady», although a
little later, he adds that «a recognition thatititernal morality of law
may support and give efficacy to a wide varietysabstantive aims
should not mislead us into believing tlzaty substantive aim may be
adopted without compromise of legality».

9 FuLLER 1964, 156.

2 FyLLER 1964, 97.

2 FULLER 1964, 96 and 155.
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a purely technical dimension, where the generality,
publicity, general prospectivity, etc. are condigoof the
efficiency or practical possibility of law and nexpressive
features of its moral dimension.

Harf?, in his review of Fuller's book, took advantage of
that ambiguity and warned that the principles giléy do
not refer to anything outside the law which sefsitd or
substantial objectives ainoral character. He emphasized
their instrumental dimension when saying that ppies of
legality are conditions or procedures to ensure effficient
execution of the purpose of guiding human conduct b
rules>, but which affect neither the substantive aims and
content of the laws, nor if they are just or unjist prove
it, he also used the simile of the principles ofpeatry,
emphasizing that they are independent of whether th
carpenter is making hospital beds or torturersksad-or
Hart, the principles of legality are morally nelitbecause,
as such, they are compatible with the pursuit o th
wickedest purposes. The decision to classify tlieciples
of legality as a morality of law is a source of fimion, as
law — like any other purposive activity as, for exae,
poisoning — has its own principles and to call thefihe
morality of poisoning” would simply blur the disttion
between the notion of efficacy for a purpose amu$éhfinal
judgments about activities and purposes with which
morality in its various forms is concernéd»

In the Response to Criticef the second edition dfhe
Morality of Law Fuller was anxious to make clear the moral
nature of principles of legality to neutralize ttrticisms —
favored by his own ambiguity — which had been mafdas

22 HaART 1965.
2 HaRT 1965, 1284.
2% HaRT 1965, 1286.
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thesis. To do this, first of all, he changed hiandpoint
from that of the legislators — concerned to efiedyi
achieve their own purposes — to the citizens’ pofntiew —
mostly concerned to avoid coercion or officials’
interference. In this way, he emphasized the piiotec
provided for citizens by the principles of legalignd
particularly by the requirement for congruence leewthe
promulgated rules and officials’ action. He alsarified the
meaning of efficacy, namely that it does not refer
achieving certain political or personal goals thmaight
encourage a particular decision, but to the confidethat
law and its integrity inspifé. Thus, for example, although a
retroactive rule could be effective if its purpasdulfilled,

it implies a break with the integrity of the legaider that
would undermine its long-term efficacy, which is
guaranteed when principles of legality are respkcidey
are, then, far from being purely short-term consitiens
and so they are not incompatible with the moral amhp
Fuller attributed to them before. As an ultimatesart for
this moral dimensiofi, Fulle?’ introduces the idea of
“managerial direction” as a form of social orderiagd
contrasts it withlaw. Managerial ordering implies that a
superior person, with a specific end, targets oerta
directives toward a subordinate, who obeys, execiinem,
and thus serves the purpose defined by the superior
However, where the control is legal instead of nganial,
rules regulate the relationship between subjedis, fwllow
them to achieve their own goals and not exclusitebge of

% FULLER 1969, 202-204.

% An exhaustive enumeration of all the reasons ke by Fuller
in support of the moral value of principles of |Byacan be found in
KRAMER 1999, 39-42.

2" FULLER 1969, 207.
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the superior person. Five of the eight principlesegality —
publicity, intelligibility, non-contradiction, podgslity of
compliance and stability — «are quite at home maaagerial
context$®. However, principles of generality and of faithful
adherence by government operate according to aretiff
logic: within managerial contextgyenerality becomes a
matter of mere expedience and subordinates havigmoto
complain if superiors direct them to depart fromuieements
prescribed by general orders and the same occuen wh
superiors do not conform to the rules announced
beforehan®f. In a clear contrast with that situation,

«law is not, like management, a matter of directiniger
persons how to accomplish tasks set by a supdrigrjs
basically a matter of providing the citizenry wisthsound
and stable framework for their interactions witheon
another, the role of government being that of stapds a
guardian of the integrity of the systeffi»

And thus Fuller considers that he has sufficieiibtified
his thesis about the moral dimension of legality.

3. The second act of the debate: Kramer vs. Simmonds

I will refer now to a sequel of that former debatieich has
recently confronted Kramer with Simmonds. | will go
through the different stages of this debate graypime

% FULLER 1969, 208.

2 PRyLLER does not think that the remaining principle of
prospectivity applies to managerial control, assitnot possible to
order today someone to do something yesterday.

% FuLLER 1969, 209.
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numerous arguments put forward around two thregas:
the debate on the reasons, which analyzes whetickeav
rulers can credibly decide to comply with the piptes of

legality for prudential reasons, and, as a resuthat, (b)

the moral dimension of legality.

3.1.The debate on the reasons: legality as an incerftv
obedience

The starting point of the debate is found in Simdsin
criticisms of Hart's thesis according to which frnciples
of legality are a simple condition for the efficagi/ social
control. In the chapter on Fuller in the first et of his
book Central Issues in Jurisprudence. Justice, Law and
Rights Simmond&' points out that if efficacy of social
control refers to preventing instability of polaicregimes or
ensuring that the governed comply with the rulenslers,
then the principles of legality are not the insteminthat
bestenables them to achieve that goal, but an obstadte
A dictator or tyrant wanting to crush political aggition can
better achieve this objective by imposing a regiofe
widespread terror, where police act arbitrarilysdzh onad
hoc decisions, secret, retroactive directives, etc. Whe
political power constrains itself to comply with eth
requirements of legality, the efficacy of its cahtris
undermined, because where rules are general, pabiat
prospective, are congruently enforced, etc., theegwed
know how to act to prevent officials’ interferende. the
absence of such limitations, any action that itegdeaders
is likely to give rise to retaliation by the authgr and the
only way to avoid such interference is to be subimésand

31 gmmonDs 1986, 119 f.
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compliant with what the one who holds the power t&%n
The constraints that the law imposes on the rulsstsduct
cast doubts on the purely instrumental charactdegslity
and open the door to the justification of its matiahension.
Kramer frontally opposes these theses: for him, the
nature of the reasons why leaders choose to alyid&eb
rule of law is crucial to elucidate whether prineg of
legality have a moral dimension or whether theysameply
principles of efficacy. In his bookn Defense of Legal
Positivism he says that the moral character of the rule of
law is proved when it is shown that rulers’ adhesto
principles of legality has an inevitably moral sfigance’”.
It is necessary, therefore, to examine the reastiysrulers
choose to abide by the principles of legality: ey are
moral reasons, it turns out that the principlesehigne moral
dimension that Fuller and Simmonds attribute torthieut if

32 A similar thesis is that of MrPHY 2005, 252 f., for whom the
absence of rule of law involves the appearance o$tae of
uncertainty in which citizens cannot anticipate htwve ruler will
respond to their actions; by contrast, where ppilesi of legality are
respected, citizens are confident with regard t@twhk required of
them, and it is unlikely that fear will make theraef impotent.
Quoting LNz 2000, 112, he reminds us that an atmosphere of
widespread fear psychically and morally destroys guotential
opponent. It also creates an atomized society whéndividuals are
unable to feel trust for each other, so spreadisgdurity and leading
the subjects to act in an over-compliant and susirgsway towards
authorities. Bx-DECenT 2008, 574 refers to the case of the
Disappeared in Latin America and points out howhsuieconditional
and unpredictable repression is particularly effectvhen it comes to
generalizing a feeling of fear among the populatiand thus
discourages the exercise of political opposition.

% KRAMER 1999, 62-65.
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it were possible to abide by them for purely pruién
reasons, then their thesis would collapse.

KramerP* considers that there are prudential reasons —
that is, self-interest based reasons — for wickddrs to
wish to submit to the principles of legality. Whate their
goals, they will need to deploy and exercise conirer
economic, social and political life, etc. In ordergovern
efficaciously on an ongoing basis over human groops
some complexity, rulers need a tool that enablestto
structure the thousands of orders they have toeaddo the
population. It is impossible to achieve these dbjes if
only ruling through particularized orders withoutfized
pattern. By contrast, it is possible indeed if rsllexpress
their will through published, stable, intelligibletc., rules.
Ruling in accordance with the principles of legalifl)
provides clear-cut direction of orders to the pafiah
facilitating their efficacy, (2) fosters incentives obedience
ensuring the correlation between compliance withriles
and immunity from public coercion, and (3) enables
officials to coordinate so facilitating them to rogi about
large scale ruling projects. Kramer is claimingeh#tat the
rule of law is a sort of instrumental good for mslevho
have evil purposes and hence, that we could rigiggume
that they are interested to abide by it, whichtuim, proves
its moral neutralit§?.

¥ KRAMER 1999,67-69and2004a, 69.

% On instrumental goodness and its relationshiph wihoral
goodness, see MGHT 1963, 19 ff. and 119 ff. According to his
theses, to assert that an act, i.e. ruler’'s aebading by the rule of
law, is morally good it is necessary to show thedision to abide by
the rule of law was carried out for the sake of sone’s good and
that any harm to anybody was not foreseeable frioenact (1963,
128). This characterization of moral goodness &agous to the one
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Of particular interest is Kramer's reference to
congruence between officials’ actions and what is
established in norms formally in force. For Kraffier

«if people often undergo punishment even when traxe
conformed closely to the prevailing legal normsifahey
often do not undergo any punishment even when llasg
plainly violated those norms, the inducements famt to
abide by those norms will be markedly sappéd»

A «regime that wishes to advance its aims effiazslpwill

have solid prudential reasons for keeping a casrsist
between its laws-as-enacted and its laws-as-impleds®.

It follows that rulers who want to increase the ralle
effectiveness of their mandates have a prudergagdan to
exercise coercion consistently, punishing only ¢he#o
disobey the rules formally in force and ensuringnimmity

to those who obey them. | will call this argumehKoamer,
one of the most disputed of the debatacentive
argument’.

Simmonds responds to Kramer’s criticisms in theoedc
edition of Central Issues in Jurisprudencand in some
subsequent works, where he reaffirms, first, tivétralers
typically have reasons to deploy violence evenrejahose

in the concluding section of this article. HowevKEramer’'s theses
relating to the inherently moral dimension of prees$ are different:
for him, the inherently moral character of a preetis demonstrated
exclusively according to the type of reasons fdreahg to it.

% KRAMER 1999, 69.

87 Kramer recalls that this relationship had alserbkighlighted by
FULLER 1969, 217.

3 KRAMER 1999,70.

3% As STEWART 2006, 151 labels it.
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who do not regularly disobey enacted rules andetbee,
there is no reason for rulers to wish to be boupdhe
principles of legalit§’. Should rulers govern through public,
precise, and consistently applied norms, they wailek
room for innovative or creative ways of politicgdposition
and would facilitate its coordination, which would
destabilize the regime and convey to the genenaiilption
an image of the regime’s weaknesJhere is no reason to
think that these rulers would cease to wish to rtego
paramilitary forces or groups of thugs who inforiyal
exercise violence on those who, although actingiwithe
framework of established rules, express disaffactoy
opposition to the regime through their actions. irfiermal
exercise of violence generalizes fear among thelptpn,
thus, individuals lose any incentive to engageppasition
activities and, instead, will prefer to show themthusiastic
support for the regime.

Second, Simmonds adds that the use of violencédeuts
published norms does not weaken incentives for lpetap
comply with them, so rejecting Kramer's incentive
argument. Simmonds does not believe that extra-legal
activities and violence discourage obedience tan&br

40 gmmoNnDs 2007, 85-88 later systematizes the reasons why he

thinks so: chilling effect, blocking visibility, btking visibility by
requiring enthusiasm, and dealing with strategibavéeor amongst
supporters.

4l gmmoNDs 2004, 101-104. These effects are incompatible with
what seems a necessary aim of any wicked ruleyingtdn office.
Although particular aims of rulers can be very @iéint (custody of
religious orthodoxy, creation of a political or &ic utopia,
exploitation of the population, etc.), all of thelasire to stay in power
(2004, 104). This thesis seems to be confirmed diyes relevant
political science studies:BNo DEMESQuITAet al.2003

42 gMMONDS 2004,108.
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legality and he considers that the incentive argume
“straightforwardly false”, because in its origirfatrmulation
it assumed something extremely bizarre: that tlezotse of
extra-legal violence is conditional on compliancathw
formally established rules, i.e. that the thugsha ruling
party in a wicked regime will beat those who hawenplied
with formally established laws. Furthermore, Simuteff
points out that there are two cases in which resmuo
extra-legal violence clearly does not underminedabee
to formally established obligations: (1) when thezens,
who are punished for violating formally settledes)l «also
suffer, on a very frequent but irregular basisdmn acts of
violence perpetrated by the officials of the reginand (2)
when «citizens are punished for violating the rdtesally
established, but, with equal frequency, they arso al
punished for activities obnoxious to the ruling m@osy
although not prohibited in any published and prospe
rule». In these cases, violation of enacted rudsslts in the
imposition of the formally established punishmemii this
does not reduce the likelihood of also sufferingexira-
legal beating.

Kramer reiterates his commitment to the incentive
argument and rejects Simmonds’ presupposition that
deployment of extra-legal punishment is conditiorel
compliance with formally established norms. Krafther
states that the greater the difference betweehpbceived
probability” of being penalized if citizens obeyethules and
being sanctioned if they fail to do so, the greasethe
incentive to abide by the rules. The probability is
comparative and the «overall punishment-centredritiee

4 gMMONDs 2002, 231 f.
4 KRAMER 2004a, 85.
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consists in the gap between those two probabiitteso

the extent that extra-legal violence reduces thifgrdnce, a
regime that does not rule according to legalitysées the
incentive to comply with formal rules. Kranféinsists that,
in the latter case, although the incentive to confdo

formal legality has not disappeared completelfais been
weakened.

The detailed proof of it is a new version of Kraiser
incentive argument based on tless to loseeffect’. As |
just noted, the impact on the motivation of induats when
deciding whether to comply with settled norms delseon
the comparison of two ratids the first is the difference
between the probability of not suffering any saomtti
because they obeyed the rules in force and theapiidly of
being punished because they did not, and secorticky,
differential ratio between the probability of notibg
punished when rules are fulfiled and the probabibf
suffering an informal sanction, i.e. the possipiliaf an
informal retaliation by the authorities. When th#edential
between the two probabilities is very high, aseigimes that

45 KRAMER 2004a, 86.

46 KRAMER 2004b, 7.

47 KRAMER 2006, 167. The argument was outlined bpaMER
2004c, 186, who referred to it as thething to lose attitudelt has
been analyzed byr@waRT 2006, 157 as thidtle to lose effect

48 KRAMER 2006, 172 f. — expressively — illustrates thatréferring
to the experience of a former prisoner in a Japamescentration
camp, who recounted how random executions of ieesnmoved
them to rebel against the guards. They felt thay thad less to lose
with their subversive attitude, considering the badoility of being
shot at random. According to the same experieneaMKR goes on
to tell, the regular application of the orders gi\®y the guards — that
is, the punishment of offenders and only the ofé#ad- encouraged
prisoners to abide by the discipline of the jailers
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respect the principles of legality, there is attolose from
the breach; when deciding whether to comply withoam

or not, one has to decide between the (almostniogytthat
one will not suffer any type of sanction if one gband the
(almost) certainty if in breach. However, when negs
often resort to extra-legal violence, the differers less,
and so citizens have less to lose if they disoheyrtles: in
this case, individuals choose between the certaihtyeen
sanctioned if they violate and the probability efry extra-
legally sanctioned if they obey and so they carilyeéesel
that they havéess to losavith the breach. That is the reason
why there is a greater probability that many ofntheill
engage in illicit or even subversive activitiegyghreducing
the effectiveness of the norms laid down by rulers.
Governments interested in ensuring greater efficddpeir
mandates would then have a reasonable reason tmizen
the less to lose effect, maintaining as great aagapossible
between the rate of punishment for the obedientfanthe
offenders, which can only be achieved by ensuring
immunity for the former and punishment for the déit

49 SrEwaRT 2006, 157-159 has questioned this conclusion viar t
reasons: according to the first, Kramer did notsider the cost of
compliance when calculating the differences betwaleedience and
disobedience in legal and extra-legal regimes. tReranswer to the
question “will citizens obey the law?” does not eeg@ only on their
desire to minimize the cost of punishment, but algothe cost of
compliance. The second reason relates to theanatinature of the
less to lose reasoning, because, although littimeshing is always
lost. Therefore, those who reason in less to leseng choose to
behave in a way that is not justified on the basia rational analysis
of costs and benefits. RAMER 2006, 177 responds to the first
objection saying that his analysis refers exclugivéo the
motivational impact of the probability of being psimed and not of
the totality of circumstances that may influence decision to comply
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This cannot be realized unless principles of legak
especially the congruence between rules and dfficia
action — are respected. All this demonstrates adfaén
instrumental character of legality and, therefaotg,moral
neutrality.

Simmond2°® rejects the less to lose argument, mainly
because it presupposes a scenario where resaotiexftra-
legal violence is totally random, a situation whitle
considers unlikely. He also suggests that Krames ha
introduced significant changes in the comparisotheftwo
scenarios concerning the individuals’ chardétemd the
motivating factors of the reasoning process of\iials.

In one instance, Kramer presents an individual whos
motivation is just to avoid the sanction entaileg ron-
observance of formally established norms, while,the
other, there is an individual who wishes to avaigy kind of
act of violence, whether formal or extra-legal: tiesult is
that what individuals want to avoid is now broadsnd is
due to factors that were not present in the ficenaric®. If
we consider these factors as relevant conditiomstie
efficacy of norms, then why not consider too tHadse
circumstances that make individuals’ lives desealolr
undesirable are also a condition of the efficacyfasmal
legality. Healthy and happy individuals suffer mavhen

with or breach the rule. In response to the seajdction, KRAMER
2006, 167 notes that his analysis goes beyond tamefvork
conditions of rational choice theory and he dedlah® is also
interested in the motivational effect of irrationhut empirical
circumstances, as, for example, inter-subjectivempgarisons,
proportions and ratios.

%0 gmMoNDs 2007, 91.

1 gMMONDs 2006, 184 f.

2 gmMoNDs 2005, 83 and 2007, 93 f.
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punished than ill or unhappy ones and hence thradoare
more motivated to obey the rules than the lattecabse
they might have a stronger desire to avoid theretising
effects that imprisonment has on their lives: tfesi they
have more or a lot to lose. By contrast, ill orritdy
unfortunate individuals are more indifferent to niad
coercion as they feel they have less to lose, andéhwould
be prone to breaking the rules. Given that wickéers who
strive to increase the efficacy of their rules eahieve their
goals by increasing the difference between the
unpleasantness of being punished and dii¢ of jail, and
given that this can be achieved by making potential
offenders’ lives more pleasant, then it is plawsilib
conclude that wicked rulers have prudential reaskms
reducing the impact of evil contingencies (sucldisgase,
unemployment, etc.) on the lives of their subjeatsl for
ensuring their well-being and happiness. Simmonds
considers that that logic has a devastating effed{ramer’s
incentive argument and uses it to reduce to aligultds
theoretical conclusions concerning the relationsdiepveen
rulers’ attitudes towards legality and its moramdnsion:
following Kramer’s logic, neither well-being nor @iness
are moral ideals given the instrumental use evdrsucan
make of them. This, according to Simmonds, is plain
absurd and proves that Kramer's argument, accortbng
which the usability of law for perverse purposesvesh its
moral neutrality, is also wrongy

Finally, Kramer® rejects the argument of evil
contingencies, pointing out that repression, legakxtra-
legal, is one thing and the impact on the subjettsatural

53 Kramer's reply and some extra-considerations drkeu rulers

and acts of justice can be found ataer 2011, 198 ff.
54 KRAMER 2008a, 28 f.
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disasters, diseases, natural death, etc. is adtitfene: they
have no common source. It seems to be empiricaltjeat

that individuals do not include the latter factevghin the
frame of reasons whose balance leads them to decide
whether to obey the norms, whereas the foreseeable
consequences in terms of punishment that followr the
decisions are obviously included.

Thus we arrive at the end of the debate on theonsas
without having a clear answer to the question agtether
rulers wishing to foster obedience have prudemgakons
for complying with the principles of legality. Ona& the
reasons for this is that it is unclear whether doestion
itself is a philosophical or an empirical one. Horis
uncertain whether the plausibility of the claim ttdacked
rulers have prudential reasons to abide by theafulaw has
to be tested by reference to a philosophical fraomkwr if,
by contrast, it has to be empirically tested tovshioat it is
in fact the case that actual rulers do abide byuheof law
for prudential reasons. While in the first caseptausibility
of the answer hinges on its consistency with a cfet
fundamental theoretical premises, in the secomtpends
on the presentation of examples of real rulerseatistic
socio-political scenarios that proves whatever ncldias
been made. Neither Kramer nor Simmonds follow &dix
pattern in their answers, as both oscillate betw#en
philosophical or empirical nature of the debate.
Consequently, they present real or imaginary spoldical
scenarios to suit what is needed to prove their own
subsequent conclusions or to refute those of hioent.
Simmonds, for example, assesses realistically #utoifs
that foster the emergence of political oppositionl &ence
he concludes that wicked rulers have no prudergagon to
abide by the rule of law, because if they did theyuld
facilitate resistance. However, when he comes duaieg
to absurdity Kramer's less to lose argument, hevdasy
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formalistic in considering which factors are relewan
anticipating the efficacy of the rules and he rigeavith
little or no empirical support, that extra-legabmession is a
relevant one. Kramer, on the other hand, on maogsions

is quite clear about the theoretical nature ofdhbate, so
claiming that it is not necessary to test the cgsesented
empirically’>. However, he does not hesitate to switch to
realistic modewhen he tries to reinforce his less to lose
argument, thus enabling several realistic factorse taken
among those that motivate citizens to obey thesridie also
reasons empirically when he assimilates the impbektra-
legal violence with that of the severity of punigimts when
individuals balance the pros and cons for obediefseve
shall see later, whether the debate on the reasorss
theoretical, empirical or a mixed one is relevaritew it
comes to proclaiming who won.

3.2. The moral dimension of legality

Among Simmonds’ arguments there is a second masigh
concurrent with that on the reasons, whose termsny
opinion, question the relevance of this debate tstded as

a way of justifying or denying the moral value efality.
Simmondg® says that «the qualified serviceability of moral

5 For KrRaMER 2004a, 66 f. it is not necessary to demonstrate

empirically or cite examples of actual wicked rslén fact motivated
by prudential reasons, or to statistically demastrithe frequency
with which this happens. The demonstration of tiesis of prudential
reasons is philosophical and not empirical, bec#éub®es not concern
the factors that motivate them in fact, but thesoes thatwould
motivatethem if they understood the usefulness that thas®rfs have
for the achievement of their purposes.

%6 SMMoNDs 2005, 63.
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practices for self-interested goals does not unoherrthe
claim of those practices to embody moral standands;
does it suggest that the practices are morallyraleutTo
say otherwise is to confuse the value of a practite the
correctness of an individual’s action or with theue of the
agent, as Simmontsdistinguishes between the value of
Fuller’s preceptsand the value of thactionof the ruler who
decides to follow them. Also he underlines that shbject
of his dispute with Kramer relates to the first sjien and
not to the second. Therefore, to assert the matakvof the
precepts one «must point to some recognizable maiaé
that is embodied in the eight precepts or desiderat
because the question of virtue or reasons of tlee vamo
decides to abide by them is a different matter

Simmond®’® says that when people are governed by rules
that comply with the principles of legality, theluties and
freedoms depend on the law and not on the willtbéxs.
This is the reason why law is endowed with morduea
This claim finds its definitive formulation in théhesis of
law as a moral ideaThe thesis states that the concept of
law is an archetypal concept and that the archedydaw
has a moral import because it expresses a moral, ide
namely, freedom.

" 9MMONDs 2009, 390.

® gmMonDs 2011a, 136-138. #ameER 2008a, 30-33 also
acknowledges that the arguments suggested in theseccof his

dispute with Simmonds correspond to two distinstiés: (1) the first
concerns the intrinsically moral nature of the piptes of legality and
(2) the second relates to the moral character efttt of compliance
with those principles, although for him this lasbing is the

“paramount issue” on which his controversy with 8iamnds is based.
% SMMONDS 2004, 129.
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The archetypal dimension of the concept of law inta
conceiving it as based on an archetype consisfiag aeal
system showing full compliance with Fuller's eight
desiderata Actual instances of law, that is, true legal
systems, approximate to the archetype of law iryingr
degrees according to their compliance with prirespbf
legality®®. This conception of the concept of law has an
important complement: the archetype of law expesse
moral ideal, freedom as independence from the pafer
other§’. Assuming the truism that being free is the oposi
of being a slave, Simmonfsoutlines a notion of freedom
where what matters is not the number of optionéibas
permitted to the subject, but whether these optaeEend
on the will of anothéf. Although a slave owned by a
benevolent and permissive master may be free to an
important extent, for Simmonds a slave is not fieeause
the actions that he can perform depend entirelyhenwill
of the master. One can, therefore, be free, eveugti few
actions are permitted, if that range of actionssdoet
depend on the will of another but on rules. Simnssd
thesi§* is that where rules govern the behavior of
individuals, they are free in the sense that theg a
dependent on the rules set forth by others, butdivettly

5 gmMonDs 2005, 66. The formulation of this thesis appedred
SIMMONDS 2004, 118. IRAMER 2007, 105 has criticized the archetypal
nature of the concept of law.

51 gmMmoNDs 2008, 256.

52 gmmonDs 2007, 101.

% The notion has a close relation with the idedreédom as non-
domination of civic republicanism €PTIT 1997 or KINNER 1998).
On this relationship seemng1onDps 2011b, 619 f. For a criticism of
both notions see KamMER 2008b and 2010.

5 gmmoNDs 2005, 87 f. and 2007, 101.
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on their will. Were full compliance with Fuller'sediderata
achieved, individuals’ behavior would only be datared

by rules and so they would be free as not beingpmidgnt
on the will of anyone else, but on legal rules. ¢étenthe
more an actual legal system complies with Fuller's
principles, that is, the more it resembles its atgbe, the
more freedom as independence its subjects enjoy.

Critics of this thesis can underline the simplet fdmat
the domains of freedom depend on the content af leges,
and that since the content of legal rules depemdsiuat
authority has issued, in the end there are no dwmef
freedom at all within which one can be independsdrihe
will of another, since being dependent on the cuntd
laws equals being dependent on the will of the @itththat
issued theff. From my point of view, this is too serious a
criticism to require us to qualify the way Simmordifines
freedom. It is true that legality at first sight edo not
guarantee substantial limits to the ruler's Rjlithat is, it
does not pose a limit to what can be decided, &dainly it
does orhow to decide. There is no limit on the will, but on
the way it deploys and affects the subjects. Whereiples
of legality are respected, the ruled may still bpehdent on
the will of the ruler to a very significant extebtt, at least,
rulers cannot act as thelease in whatever way they please
for they have to adhere to some procedural comdititheir
will must be expressed prospectively, publicly, sistently,
etc®’. Being dependent upon the rules imposed by someone

8 That s, for example, the sense afAER's criticism (2010, 842).

% perhaps with the exception of the principles tidige him not to
demand impossible or inconsistent things.

67 BRUDNER 2004, 38-43 and 2012, 190-198 view of the tramsiti
from de factoto de iureauthority seems to me a good explanation of
that contrast.
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else’s will is not the same as being dependentijrepon
his will: legality is the key difference; a formahe, but still
a difference. When citizens are governed accortinthe
principles of legality, they depend on rules, bat directly
on the boundless will of whoever has enacted thvesg
rules and being dependent upon rules, they ardriveethe
ruler's will. The freedom that Simmonds refers ® i
perhaps, better defined if we think of it as indegence
from the unrestrainedwill of another. So being a legal
subject is, conceptually, incompatible with thetfatcbeing
subject to the unfettered will of rulers.

Kramer has of course criticized these theses of
Simmonds in the frame of their controversy. Krathebes
not believe that legality can be considered moralbythy
by the simple fact that its existence promotes or secures
other desirable phenomena, such as law enforceserigl
coordination or individual freedom. The reasonhattthe
fact that a phenomenon X is a necessary conditmn f
existence or occurrence of another phenomenon thws
morally good, is in itself not a sufficient reasdar
attributing Y’s moral value to X. The demonstrationthis
thesis, calledhe no-transmissibility thesiss based on the
claim that law is also a means to achieve heinamasg
Were the thesis not true, the moral value of any
phenomenon which legality is condition of would Bp
legality too. In this case, the rule of law woulhaire the
positive or negative value of its effects, whichulbagain
show its moral versatility.

Simmond&® rejected the no-transmissibility thesis by
pointing out that what is really relevant is nog¢ thact that
some “bads” can be pursued through the rule of tawthe

58  KRAMER 2008a, 34.
5 gmmoNDs 2009, 393.
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fact that we can do that by other means differémint
legality. It does not seem to be the case thaethes evils
which have to benecessarily performed through law.
However, it seems that certain goods, such ascgjsti
common good and freedom, can be achiewelg through
the rule of law. Regarding the transmissibilitytbé value

of freedom to legality, Simmonds denies there is a
transmission in the strict sense, for there arelebus say,
two poles, the transmitter and the receiver, bihieraa close
logical connection between rule of law and the rhgood

of freedom as independence, as the former alwgyesses
and carries out the latter. There is no transmisskt
identification between the moral good and legahtich

are logically inseparabl® Simmonds's argumefttis that
«whenever law governs, the value of freedom as
independence is to that extent realized», whichnsi¢hat
«to the extent that we are governed by institutions
approximating to full compliance with Fuller's eigh
precepts, we enjoy a degree of freedom as indepeade
that can be enjoyed in no other w&y»

4. A relevant debate?

The feeling one gets after reviewing these thesesmplex
and contradictory. The fact that the contenderse hawt

A similar approach is found in AREsHOTT 1983, 140 who
considers that the very idea of law is also linketh a specific type
of morality, and so it is impossible to understahée rule of law
without recognizing at the same time a certain eption of human
beings and of what their dignity requires. See aksowvin 2005, 319.
" SMMONDs 2009, 395.

2 gmmMonDs 2011b, 618.
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achieved any relevant agreement could lead us ¢o th
conclusion that everything was sterile. Howevee, tasult

of the vehemence with which they contrast theimfsois
that their fundamental standpoints on the ruleawf &nd its
moral dimension are shaped — with the qualificatichall
refer to immediately — with clarity. This is, undmadly, a
point in favor of the way in which the controveraas
carried forward.

Disagreements, as we have seen, are many andviey e
affect the point of the issue that was being disgutor
Kramer, in fact, there are two issues: that whielates to
the morality of the principles of legality and thatich
refers to the nature of the reasons for complyiitg em.
Both are joined in the same debate, since theesmdst of
prudential reasons for complying with the princgpkhows
eo ipso the moral neutrality of legality. For his part,
Simmonds is very clear that law is a moral ided,Haudoes
not seem to be so clear about the relationshipisfthesis
with that relating to the reasons why leaders mawytwo
follow the rule of law. Despite having suggestedttthe
debate on the morality of the principles of legaéind that
concerning the reasons for the action of abidinghleyn are
independent to a certain extent, he never claimislgl that
these are two fully independent issues. So, fomgka,
Simmond&® says that the morality inherent in the principles
of legality is clearly revealed when we realizettisalf-
interested considerations provide reasons to comgily
them only to some extentwhile morality requires full
compliance. He then admits that the question ofdhel of
compliance is related with the principles and nahwhe
acts of compliance, for were self-interested carsitions

7 gmMmoNDs 2011a, 139.
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to motivate a full level of compliance, preceptsublack
moral value.

In my opinion, Simmonds enters the debate on the
reasons when, in fact, he did not need to do stause its
subject-matter is only a derivative and hardly Bigant
aspect — | even dare to say that it is not sigamificat all —
for his central thesis concerning the moral dimemsif the
principles of legality. This (con)fusion ends upeating the
clarity of his main thesis. In addition to that,gives his
opponent one important victory, for Simmonds sed¢ms
accept Kramer's presupposition that the nature e t
reasons why rulers decide to abide by the prinsigé
legality is decisive when it comes to asserting mheral
nature of legalityas such

As posed, the debate repeats the approach of the
original one: Simmond$ expressed his intention to prove
the moral dimension of legality by exploring aspettat
Fuller had not developed enough, precisely becduse
quarreled with Hart in the debate concerning rulers
instrumental use of legality. Interestingly, Simmdsn
makes the very same mistake and so he tussled with
Kramer in the debate on the reasons. Simmonds'saten
thesis remains unscathed although blurred, as wiesrB.

In both cases it happens as a result of a cectamsiness
of their promoters: in Fuller's case for suggestingimile
which favored his rival's theoretical position arid
Simmonds’s case for entering an unnecessary deate
S0 accepting his opponent’s presuppositions. Timtgs
also have similar ends: Kramer is victorious in tiebate
on the reasons for raising the debate itself, wieat¢he
outcome, and so was Hart for focusing his debat¢hen

7 gMMONDs 2009, 382.
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instrumentality and efficacy of the rule of law tag a
shadow over its moral import.

There was, from the very beginning, an alternages
available for Simmonds, one that requires him sohgely
assert the moral dimension of legality and operdglate
that the existence of prudential reasons for sulmgito the
principles of legality is not relevant to prove ithenoral
neutrality, because the moral relevance of legaéties on
the fact that its principles do embody some mo@ue
clearly recognized as such and is not affectechbykind of
reason, prudential or moral, to abide by them.

However, before directly addressing that valuehalls
explain in more detail the reasons why | believat tthe
debate on the reasons is not significant to elteidhe
moral nature of legality. From my point of view,) (the
debate on the reasons is built on presuppositidrishware
empirically dubious. Moreover, and even apart frons
consideration, (2) its conclusion is philosophigaitelevant
for assessing the moral value of legality, whi¢halfy, (3)
needs to be addressed from a different perspedi®mes
look at all the three aspects.

4.1.Debate on the reasons: empirically weak

In my opinion, the assertion that evil rulers havedential
reasons for complying with the principles of legalcan
prove neither any feature of the law nor ground&Bnition
if it is shown that this claim enjoys no empirisalpport. No
theory of law which adheres to a mundane view wf 4al
mean theories which, unlike some Natural Law tle=prdo
not claim that law is a sort of metaphysical endityhat it is
located somewhere beyond social or historical weat
should be developed either on the basis of untigalis
presuppositions about its object or attribute tenipirically
questionable features. If we characterize law dejngnon
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presuppositions which are not verifiable or are destrably
false, we are neither referring to it as somethimghdane
nor describing law as it is, but rather as it wobkl in a
different world from this on@.

That necessity is particularly strong in the cakéegal
positivist theories as they show a strong adher¢odbe
social sources thesis, which is a robust versionthet
mundane view of law as it emphatically claims tbsipvity
of its rules and the social nature of law itSelHence,
positivist legal theorists when asserting the mamrltrality
of law or its instrumental nature must have someigoal
support for the scenarios or instances on whichseho
conclusions are postulateresuppositions relating to why
rulers abide by the rule of law cannot be eithdeap of
faith or be built in the air. The debate on thesoes and the
hypotheses concerning the moral or prudential eatfithe
rulers’ reasons when they decide to abide by tiheciptes
of legality must necessarily have some empiricp ’

™ This is neither the law as it is nor the lawtashibuld be, but a sort

of law as it would be

® That also seems to be whatLFER 1964, 154 meant when he
confessed he was puzzled with some unrealistionslaif Hart in his
book, The Concept of Lawwhich «aims at bringing “the concept of
law” in closer relation with life».

" KRAMER 2004c, 172 seems to assume all that when he claims
that legal positivists should not focus on bareidagpossibilities
when putting forward their theses, as they woulddez their
position too arid and jejune to be of any real ies¢. However,
surprisingly, when he tries to prove that evil rsldave prudential
reasons to abide by the rule of law, he fails terré¢o their actual
motivations, since, in his view, these would be ghyurempirical
considerations which should not be among the ass8angof the
dispute between supporters and detractors of |ggitivism.
Hence, that a particular wicked ruler does not apiate the reasons
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What might be the empirical support for the asserti
that there are prudential reasons for rulers toely the
principles of legality? From my point of view, thetipport
can be psychological and socio-political.

From apsychological point of vieswwe can try to find
out whether those who are usually attracted bytipaliand
governmental responsibilities show any trace of the
character which makes them particularly prone tooache
basis of either self-interested considerations wivarsal
ethical principle&. However, the interest of this issue does
not seem to go beyond the province of behavioral
psychology and it is hardly a relevant support tougd
theses on the nature of law and its relation toatiigr

Socio-political researchs, however, more promising. It
inquiries into the actual reasons why rulers aligethe
principles of legality considering not the rulepsychological
character, but rather what conditions them, in i@adr,
actual ethical constraints and also economic, ipalior, in
general, social circumstances. In this context,seems
obvious to say that it is possible to abide bygtieciples of
legality for moral reasons. It is obvious that ralexist or
have existed who have made decisions based on moral

that would motivate him if he were aware of whastqgromotes his
interests may not be relevant if we were to prabe theoretical
plausibility of those reasons. What the relatiopsisi between this
theoretical possibility and social facts is notacléo me: what would
happen if no perverse ruler were actually motivatgdhe reasons
that should motivate him theoretically? Is that momere logical
possibility that leads us to a result of littlearast?

8 Reference to self-interested considerations anidersal ethical
principles as motivation for action is based ooHKBERG'S (1984)

well-known theory of moral development stages. ttiasiderations
are analogous with Kramer’'s distinction between ahoand

prudential reasons.
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motivations, that is, who have decided accordingthie
interests of others and not themsef¥ednd it is equally
obvious, maybe even more so, that there are angl Ihesn
rulers exclusively moved by prudential considersidhat is,
exclusively guided by their own interets

Furthermore, it is possible to find rulers who e
embracing significant moral causes for prudengalsons. |
will refer to a few socio-political studies whichaw that it
is frequent for rulers to adopt for prudential @asrelevant
decisions concerning matters which are the morgh hi
ground, such as democratization, redistributionncbme
and reduction of levels of inequality. Thus, forD@hnell
and Schmittéf" — relevant exponents tfnsition literature
—, the motivation of agents and groups involvedriocpsses
of political transition from autocratic regimesnginly due
to theirdesire to preserve and increase their political pow
over other rival groups and agents. These authees e
suggest that it is possible to build a democracthouit
democrats, where the members of a non-democrate; el
hence not morally motivated by democratic values,
successfully lead a process of democratic tramsitio
Another well-known theory valid for the purposes my
argument is that of R.B. Colli& who argues that it is the
desire to obtain or remain in powethat encourages

™ Some have even becomihical iconsfor these kinds of decisions.

Think of Lincoln, Gandhi or Mandela.

8  However, some studies in political science refiltat twofold
claim on the grounds that typical rulers only govar the interest of
others when it matches with what best promotes gedf-interest and,
primarily, their interest to survive politicallyBNO DE MESQUITA et
al. 2003, 8-26.

81 O'DONNELL, SCHMITTER 1986.

8 CoLLERR.B. 1999.
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political elites to offersomething to voters in exchange for
what they hope to obtain, namely, voters’ suppbhis is,
again, what explains democratization reforms. Bmnahe
hypothesis of Acemoglu and Robin&bis very expressive
in referring to political and fiscal reforms cadieut in
Great Britain and other Western countries in theh19
century. These reforms consisted in the expansfothe
franchise and were followed by fiscal reforms whgdwve
rise to some redistribution of income and a redwcin the
levels of inequality. However, according to thesghars,
the motivation of the reformers was much less mutrah
prudential, because they made those decisions iglgmiar
their interest in staying in powgavoiding social unrest that
would have triggered revolutionary processes whvchild
have put their privileged position at risk.

Oddly, the only moral practice that wicked ruleezm
reluctant to embrace is legality, the very sametma that
legal positivists consider as morally neutral. The
philosophical explanation of this claim is locateder in
this article and is the reverse of its final cosadn: law not
only ensures some degree of independence of thermge
from their rulers; legality also has important effe on
political power, but its fundamental effect is ot enabling
one, i.e. law does not widen or refine its abifiy action or
decision, for power has various modes of expressioich
are not legal. Legality has a fundamentally lingteffect on
the will of those who wish to rule over a political
community and usually those who aspire to decide on
something or someone do not want to be constrdgexhy

83 ACEMOGLU, ROBINSON 2000.
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kind of limitation on how to do it or what to ¥p unless
they have a moral reason to do so.

That is precisely what follows from Ferguson’s
explanatiof® of the causes which explain the success of
western civilization all over the world during theest five
centuries — economic and political competition, geny
rights, science, medicine, consumer society andwibik
ethic — and, particularly, of the imitating staneesome
non-western nations. Ferguson says that China everal
other countries have copied some of these factors,
undertaking some policies aimed at improving thaligy
of life, life expectancy, or levels of literacy dahe
population. However, the onliller app that the
aforementioned rulers show resistance to abideshtihe
rule of law. That is precisely the decision thghtinow is

8 Something similar happens with checks and baknan
institutional arrangement which shares certainuiest with legality.
CoLLIER P. 2007, 146 f. contrasts checks and balanceselettioral
competition and says that electoral competitioaasy to introduce in
societies where it does not exist because it fa#f with the interests
of ruling elites, since the electoral competiti@vdrs corrupt from
honest politicians. However, checks and balances “golitical
orphans”, because those who govern or aspire tergare those who
have to establish and take care of them, but theyakso those who
end up losing with their introduction. That is tleason why GLLIER
P.2007, 156 considers that checks and balances soet @f public
good, although insofar as they only benefit theduhnd necessarily
limit rulers, they may better be considered a sdrsocial or civil
good, where those who are competent to settle #trerthose who do
not benefit for them, and those who benefit are carnpetent to
introduce them.

8  Fercuson2011, 1 and 11 f.
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pressing, so Ferguson claiffjsChinese Communist Party
leaders: whether to further the recognition of thke of
law, so definitively consolidating the levels ofo@omic
and social progress, or not to do so for fear eing their
privileged political, economic and social position.
Anyway, it seems that for self-interested wickekbrsiit is
quite clear that if there is something that riskeirt
privileged position it is precisely what Kramer msahat

it is in their interest to do if they want to kedpat very
position.

Hence, it is not so obvious that there are pruddnti
motivated wicked rulers who decide to abide by the
principles of legality. It seems actually that thbgve
viable alternatives. Rulers of paradigmatic eviginees
such as Stalinist USSR or Nazi Germany carriedhoigie
projects of exploitation, subjugation and exterrniorma of
the population and did not have to resort to thaggles
of legality to sustain them through time or to exgpahem
in space. The size of the Soviet Union and the touraof
Stalinism seem to prove sufficiently that there are
alternatives to the rule of law which enable cooadion of
official action to be achieved and the actionshe tuled
to be guided. These alternatives made it posside &
paradigmatically perverse political regime, such as
Stalin’s, could govern for decades throughout tlaestv
territory of the Soviet Unidfi. The case of the resolutions

%  FerGUsON 2012. He quotes Chinese opponents He Weifang and

Chen Guangcheng.

8 ACEMOGLU, RoBINSON 2012, 128 f. reproduced a statement made
by Stalin in 1937 which is quite expressive of b@tempt for the
values of predictability and stability of officialction implicit in the
idea of legality: «only bureaucrats can think thknning work ends
with the creation of the plan. The creation of fflan is just the
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adopted at the infamous Wannsee Conference is @noth
example of what was said. Such resolutions are gingb
one of the examples that best show that it is ptes$or an
evil ruler to implement a very complex determinatiothe
extermination of millions — without having to corgpkith
virtually any of Fuller's principles. At first glipse, we
immediately notice that Wannsee Resolutions weceese
retroactive, inconsistent with other promulgatedesu
unintelligible in that they used misleading ternegc®®
None of these factors, unfortunately, was a hampdica
the efficacy and coordination of the Nazi officiaisolved

in the final solution when executing their leader’s will.
Detachment and degradation of legality, in any loé t
above scenarios, was neither detrimental to the
coordination of official action, nor made the stroontrol

of affected populations difficult, nor preventease rulers
from carrying out perverse projects of dominatioh o
enormous complexity.

beginning. The real direction of the plan develapdy after the

putting together of the plan». They add that whilis wanted to

affirm and maximize was his own discretion to redvardividuals or

groups that were politically loyal and to punisiogh who were not.
This unique Soviet version of post-plan planninfusirates the
existence of alternatives to law as a method ofascontrol and also
the possibility of ruling on a large scale withduving to abide
instrumentally by the principles of legality.

8 It is particularly shocking that thesondemnedo death millions

of people under a simple racial classificationéast of having ordered
something, maybe extremely evil or disgusting, dideasipossible to

comply with. This unverified possibility at leastould have given
those unfortunate people the opportunity of acting way consistent
with promulgated provisions and maybe would havabéed them to
save their lives. It would have also implied théeris limitation and

the reciprocity between rulers and ruled that Fukderred to.
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4.2.Debate on the reasons: philosophically irrelevant

The debate on the reasons is thus affected by an
insurmountable problem: if weghilosophicallyconsider that
any recognized moral principle is a prudential oten it is
credible for a ruler to decide to abide by it felfsnterested
reasons, then all knowmoral principles would bemorally
neutral maybe with the exception precisely of legality. |
philosophicallyall morally recognized principles as such are
morally neutral principles, the distinction betwepsroral
and prudential principles ceases to have any isiteirfence,
there is nothing of interest in the affirmation tthie
principles of legality are morally neutral, sintésiplausible
to think that they can be accepted for prudengalsons,
because almost any moral principle can also beptaddor
those very reasons.

It is also relevant to note from the examples abitrae
legality is not a necessary condition of the paksibof
ruling, for there are a number of forms of socwitcol that
do not entail ruling in accordance with the prithegp of
legality®. Legality is not the only method of social control
available and, as we shall see immediately, laws dost
equal any form of expression of the will of thoséow
actually command.

8 Stalinist planning, already mentioned, could bee wf them.
FuLLER's references to managerial direction (1969, 20%@),
organization by common aims or by reciprocity (193%7) or even to
«conditioning people to be good»UEER 1964, 164) can be cited as
alternative methods too. AlsorRBDNER's (2004, 38) despotic rule or
SIMMONDS'’s (2002, 244) references to New Monia are expvessf
these methods and of the needamparesocieties ruled through law
with societies ruled by different techniques.
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And finally, the cited examples prove that it isal
theoretically implausible to assess the moral immdra
practice upon the agent's reasons for acting. Inopigion,
the moral value of a practice and the reasons ®f it
practitionersfollow different logics. As seen, Simmorids
distinguishes between the moral value of precepts o
principles and the moral value of actions, but feven
completely separates these two questions. And Krame
although indirectly and exceptionally, also ackredged
that the moral value of a practice does not dependhe
reasons of those who practice it. When referring to
gambling at cards, he points out that while itoseeivable
that there are people who gamble for moral reasthrad,
does not affect the moral value of gambling as «@apty
and degrading mode of condutt»Indeed, the moral
consideration of gambling, as such, is indepenadérthe
type of reasons of the people who gamble. Thisoistime
proper place to analyze causes of gambling, butamesay
that the reason why it has a negative moral coreide
could well be that we morally value that our futusethe
result of our own efforts, creativity, inventivesesr other
similar capacities, but not the result of somethinginly
fortuitous that happened in a zero-sum game. Fhassiocial
assessment referring to a social practice as suthhat is
what determines its moral value. The moral value of
gambling does not depend on the actual reasongedyle
play the lottery or cards, even if they do so wtith hope of
ensuring a good future for themselves or theirdchit,
because in this case gambling would have a fawerabl
consideration. Apart from more precise substaotiatdf
this assumption, what | want to highlight is tha reasons

% gmmonDs 2009, 390 f.
% KRAMER 2004c, 177 f.
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why participants in a social practice engage iaré not
determinant of its moral dimension, because cwist
decisions on the moral value of the practice aré no
equivalent to the reasons for the decision to adt

The same applies to rulers and legality. Referetwése
reasons removed as being superfluous, the isstueethldy
should concerns us is whether legality does or doesave
any moral value as such and why. Simmonds’s answer
yes and his reason is because legality equals dneems
independence. Kramer’'s negative response basedenrisa
reasons can certainly be rescued as referringm@s$asuch,
as its features. In that case, according to Kramhegality
would be morally neutral due its equal serviceability for
good and evil as far daw (1) provides clear-cut direction
of orders to the population, (2) fosters incentivies
obedience, and (3) enables officials’ coordination,
regardless of the nature of rulers’ reasons toealg it.
However, even so, | think that this correlationven that
description of law/legality and its usability fovikcollides
with the problem of its dubious empirical evidenadiich
could prove that there is no correlation at alltlait that
description of the rule of law is not the best &lade to us.
It might also be that legality does ensure othevdgothat
are incompatible with the purposes or aims of wickders,
namely, Simmonds’s freedom as independence. However
this reasoning requires radically varying the speridt from
which the moral dimension of legality is being assal.

4.3.The moral dimension of legality revisited

In my opinion, the study of the moral dimensioneagality
goes far beyond the study of rulers’ reasons tdeaby the
rule of law. It requires us to investigate the nhora
significance of the fact that a society is ruletbtigh law,
that is, to morally assess this fact. To do thadt tve have
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to consider the fact that a society is ruled by law
comparison with available alternatives. Secondly, when
assessing the moral value of legality, we shoulddreful

not to ascribe to law the merits or demerits tlmtespond

to those who use it. And lastly, the advantages or
disadvantages of the use of law as a method oélsoantrol

and its moral import have to be assessed not ooiy the
point of view of rulers, but also from the standpodf the
governed These three assumptions have traditionally been
neglected by advocates of legal positivism, who ewer
neither interested in studying the advantages and
disadvantages of the rule of law in relation @ther
available instruments of social control, nor hatweytbeen
very careful when putting the blame for merits emerits

on the right side, nor did they consider the mdraiension

of law from the standpoint of theled.

Kramer's theses are paradigmatic of the negledhef
first assumption, but he is not the only examplailable.
We have already seen how Hart — taking advantage of
Fuller's clumsiness— also proceeded that way when he
compared law with carpentry techniques and atteidbub
law the value of the purposes and deeds of ruéssyou
value the carpenter's activity considering the otgehe
crafted; but Hart never considered the advantages o
disadvantages of alternative techniques to crafsdhvery
objects. Raz is, however, the one who best illtestrahe
narrowness of this legal positivist approach. FaZ’R law
is an instrument in the hands of humans for the
accomplishment of various purposes and the rulewefis
not in itself a moral virtue, but simply the wayrdhgh
which law efficiently performs its own purpose: ding the
behavior of individuals by rules that are appligdjidges.

92 Raz 2009, 225.
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Raz appealed to the simile of the sharp knife, iragpby
Fuller/Hart's carpenter, to show that the knivesiperty of
“being sharp” is only the expression of the exceleof the
qualities of the object to which it relates. A laifs not a
knife if it does not cut, and cutting is the wayvitmich an
object is a knife, but cutting does not guarantes the
knife is only useful for valuable purposes. The saocurs,
according to Raz, with law, which achieves its s
when it is efficient at influencing the behavior a6

subjects. Law achieves that purpose if it comphéb the

principles of legality as the method that enabtds icarry
out that function. The moral value of law or knivdepends
on what is done with either tool, but not on thet fthat
they, respectively, rule or cut.

As | suggested, there are several reasons why these
similes are open to criticism: it is possible ttk tabout the
value of a tool not only depending on what you darwith
it, but also considering thedvantages or disadvantagtmt
it has when being used for a particular purpose
comparisonwith other tools available. From a certain point
of view, it is true that a knife can be used byiggeon or a
robber to achieve their respective goals. Howettels
relevant if the use of the knife has any advanage the
use of a different tool for each of the mentionadppses. If
the end is surgery and the alternative method Huat
stone, the knife obviously has important advantages
Something similar happens when we compare the fsrve
use of the knife: there is no doubt that being aésa with a
knife offers certairadvantage®over the possibility of being
assaulted with an automatic weapon. Clearly and by
reference to the simile that opened this discussiba
question, from my point of view, is not the facatfthe
carpenter manufactures a torturer's rack, but ifigt
preferable that racks are manufactured by a crafism
instead of by any other available manufacturindgégue,
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such as an assembly line at an industrial plants@er also
what comes from comparing bullets with gas at time tof
perpetrating genocide: obviously bullets can bed ufse
terrible purposes, but — crudely put — the fact éhgenocide
planner constrains himself to using bullets insteaddyas
presents certain strictly comparative advantages hie
potential victims compared to an unrestricted’@ne

These variants of the simile illustrate an addiion
framework from where to reflect on the moral valoe
legality: the question is not only whether legalégables
rulers to do good or bad things, the question istivr there
is any reason to preféaw being usedather than using any
other available methods of social coritfol

So, it is necessary, for example, to analyze totwha
extent some evils that would became probable osiples

% For instance, if we admitted that it is possibbecarry out a

genocide with respect, at least, up to a certanestiold of the
principles of legality, still we would have to woerdwhether that
legally-carried-out genocide would have been mardess effective
than one carried out with no regard for legalifyit lturns out to be
less, then law would still preserve some of its ahaiimension. In a
similar sense, BNDLE 2009, 87-89 who compares the situation of
Jews subjected to laws passed in Nazi Germany @83 and until
Kristallnacht and the situation that resulted from the impleragon
of the Final Solution by the SS. As | mentioned \ahothe Final
Solution is not a good example of “exterminatonyalty”, because in
many relevant aspects it was anti-legal, even thoiigis often
included in generic considerations relating to Nagias an example
of how law can be unjust.

% That preference should be defined from the satrieat standpoint
that allows us to define when a ruler is wickedafTis, the very same
principles and values on which we ground the claimat ruler's
decisions are evil have to be used to assess siraluitity of the rule of
law as a method of social contka a visother methods available.
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when using other methods of social control become
improbable or impossible when using law. In the savay,

it is relevant to check to what extent law furtheestain
benefits or values in comparison to what is obtimeough

the use of alternative instruments of social cdntAs
Fuller®® famously said «not any substantive aim may be
adopted without compromise of legality». Adhererioe
legality «is always likely to reduce the efficienioy evil of

an evil government, since it systematically restritheir
freedom of manoeuvré®: Law is a method of social
control, risky as all methods of social controlf bot all of
them are similar from the point of view of the risk evil
they produce or its intensity: «law is a mode ofeyoance
and governance is the exercise of power. But tloatep
should be channeled through these processes» + lega
formalities and procedures and due process — «dhrou
forms and institutions like these, even when thakes the
exercise of power more difficult or requires it asmnally

to remove from the field defeated, is exactly whkaixciting
about rule by law¥. Consider also the above mentioned
incompatibility between legality and the worst ewsluch as
exterminatory or genocide regimes: in fact, Ruffdle
referring to Fuller, stresses the link betweenligga or the
form of law — and the agency of individuals and how
legality entails a significant limitation of the yers of the
rulers in favor of their subjects’ ability to adAll these
questions, and not only a putative responsibilityegality

for rulers’ evils which might have been caused wiiee,
have to inspire the reflection on the moral immsriegality.

% FULLER 1964, 153.

% FANNis 1982, 274.

97 WALDRON 2012, 217 f.
% RUNDLE 2012, 2.
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Law is, of course, intimately related with coergion
compulsion, violence or power, but they are nattrthe
same, as many legal positivists seem to assume when
dealing with the moral value of legalityn addition to that,
legal positivism seems to assume a strictly insémial
conception of law where law is useful for the vaso
purposes of those who govern and has the valudef t
purposes for which they use it. This standpoint bhas
significant effect, as it holds law responsible tloee merit or
demerit of the purposes for which it has been usadit is
not interested in (theoretically) accounting fore th
responsibility of theonewho is using it as an instrument. |
think that the responsibility for law's purposesoshd
correspond to the one who uses it as a tool: Istrict
speaking, the moral merits of good purposes actide
using law corresponds to those who decide to puitsose
goals and, conversely, if law is used to pursuendies
purposes, the one to blame is the one who purdese t
objectives through la%.

This consideration is related to themysterious
disappearance from the sceaithe ruler in the legal positivist
analysis of the instrumental nature of law. R%mot only says
that the rule of law is the way in which law isi@ént, but he
alsoimputesto law the responsibility for inevitably creating a
great danger of arbitrary power, which «the rulelaaf is
designed to minimize». Conformity to the rule affldoes not
cause any good in itself, except for the evil tihdtelps to
prevent, but «the evil which is avoided is the ahich could
only have been caused by the law itself». Matfi@eems to

% As seen, we should still consider whether thé esiised would
have been worst had it been pursued through aeliffenethod.

100 Raz 2009, 224.

101 MaRMOR 2010, 672 f.
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reproduce that same argument when stating thatcjytor
prospectivity of the rules does not prevent anithai had not
previously been caused by the mere existence olites: «if
there is no law, then there are no such evilsrieat to be
avoided». Also Gardn¥f, who considers that law makes
possible and facilitates certain forms of oppresdater claims
that the rule of law appears to protect peoplenagaiich law-
enabled and law-facilitated oppression.

In my opinion, holding law or legality responsilite the
risk of arbitrariness, exploitation, oppressior;. @s like
putting the blame on the knife for the injury whiatrobber
causes with 12 The first on whom to put the blame for
caused evils are those who rule in order to acheev&in
bad purposes, but not necessarily the instrume tise,
provided there was a variety of tools or methodsaifial
control available. For who are ruling and how thele are
different questions — as the knife is not the sasi¢he one
who wields it —, and because there are alternaibrelegal
methods of social control, useful for rulers andatth
guarantee that they achieve their goals. The nmoeait or
demerit of the goals is one thing and that of lavamother
that, as | have already said, depends on assessing
significance for the attainment of those goalsdlation to
other available alternative instrumefits

192 GArRDNER 2010, 257.

103 Again, putting the blaming on law for implementiorture or
slavery conceals the fact that legality is defiasdhe rule of a subject
through rules and, therefore, it is incompatibléhwiieating individuals
as objects or pieces of inert material we can yreet upon (BLLER
1964, 163; SMmoNDs 2007, 101; RNDLE 2012, 132-136).

104 | think this assessment is consistent with tretimtition between
external and internal morality of law whiclulker 1964, 153-156
referred to. Assessing the moral value of ruledsppses for whose
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And, finally, it is also relevant when we come &s@ss
the moral value of legality that we consider thenpf
view of the ruled: is there any morally significativantage
when one is ruled through law in comparison tositgation
where one is ruled by alternative non-legal methoils
control? As | have said, this point of view is nmgsfrom
the legal positivist inquiries. Fullé?P thinks so when he
accuses legal positivism of conceiving law as a-one
direction projection of authority over the indivaly where
law arises from an authoritative source and impaotshe
ruled, without considering any element of recipipoor
cooperation between ruler and ruled. Alfralso claims
that «an exclusive focus on governmental objectiv®s
contrast with the ends of ordinary private law, can
undermine our analysis of law by obscuring its most
important functions», namely, it makes the coopemnaof
individuals possible and enables them to pursui tven
interests in a common framework of justice. And It
who considers that law, legality and governancerelsed
to a moral wisdom and a tradition of civitf}}, warns us
that the prevailing legal theory has neglected rheral
dimension implied in the fact that legal norms [dev
agents with the ability to formulate and addressrtbwn

achievement law is used is the province of extemadality, while the
moral advantages of legality in relation to othelteraative
instruments of rulers is the field of internal mdya The relationship
between the moral value of law and the valuesadtizes has been
highlighted, in a similar sense, byuBionDs 2009, 393.

1% FyLLER 1969, 192.

196 ALLAN 2001, 58.

197 CovLE 2007, 163 ff.

108 Although he focuses on the “legal order of thelEh polity”, his
conclusions can be easily extrapolated to modeth camtemporary
legal systems. See als@kgsHOTT 1975, 185 ff.
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concerns and integrate them in a public context of
interaction endowed with moral relevance. Thaizontal
dimension was, according to Coyle, supplanted by an
instrumental conception of law, which obscures its
significance by focusing attention upon the descend
structures of authority. Legality becomes, thergoacept
subordinate to that of governance, rule of lawr@osym of
rule by law, and law itself an instrument at the service of
some objectives or principles that are part of ralst
theories of justice, usually made from the perspecof
rulers and to be implemented by them.

By contrast, the standpoint of the ruled is implici
Simmonds’ thesis of law as a moral idea, alreadgutised.
It is also the point of view HayéX adopts when he
describes the “Rule of Law”, stripped of all tedtalities, as
a set of great principles that ensure that

«the government in all its actions is bound by sulized
announced beforehand — rules which make it possible
foresee with fair certainty how the authority wilke its
coercive powers in given circumstances, and to plals
individual affairs on the basis of this knowledge».

Unlike the legal positivist approaches, Hayek doex
confuse law and power, but he clearly distinguithes and

he also makes plain the perspective of his analgsisthe
subject of “foresee” and “plan” is not the ruleut the ruled.

4.4 Final remark

The Kramer-Simmonds exchange, and particularlyvibyg

the debate on the reasons was unfolded, offers us a

109 Havek 1944, 75.
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paradigmatic example of the way in which advocaiés
legal positivism have tried to resolve the questdrthe
moral value of law. Those approaches are affected b
numerous problems: not only are they formulatectam
presuppositions which are hardly verifiable from an
empirical point of view, but they also avoid thergmarison

of law and other methods of social control as veslithe
moral assessment of the advantages or disadvantiges
using law; they identify law with the rulers’ widlr power;
they conceive law just as an instrument for theeagment
of the rulers’ purposes; they impute to law itséhie
responsibility for the risks and dangers involved the
exercise of power, when those same risks can alsabsed
when political power uses non-legal instrumentssagial
control; and finally they avoid to consider the rgoaf view

of the ruled when assessing the moral import of law |
have already set out, the question of the moralevaf law

is not related to the reasons of those who reliegality for
the achievement of their ends, nor does it cormeso the
purpose for which the authority may decide to asRather

it requires that we never forget that rulers haegious
methods to achieve their ends and so we have tsidem
the advantages or disadvantages that the use oérigails
for the ruled compared to what may result from ulse of
non-legal instruments.
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